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Disclaimer
This manual is intended to be used as an informational resource only. The “OVI Handbook” 
does not supplant the NHTSA manual, local procedural requirements, or training materials 
provided to law enforcement officers from their respective agencies. Cited case law within 
the manual is intended to provide additional insight and guidance in the decision making 
process.

Please contact your county or city prosecutor with questions regarding local rules, appli-
cable case law, and preferred procedurals.

The Department of Public Safety’s goal is to provide an overview of Ohio’s OVI laws from 
the initial stop by law enforcement, through the arrest, pre-trial, trial, and ultimate convic-
tion of an OVI offender. This Handbook is intended to be a reference for law enforcement 
officers, the legal community, and all persons involved in driving while intoxicated offenses.

The Department of Public Safety is committed to tracking and reviewing OVI legislation 
in Ohio, as well as changing standards and parameters implemented at the federal level 
through NHTSA in order to provide readers with the most recent updates and information 
available.

Contact Information:
Traffic Safety Resource Prosecutor Christina Haselberger
Ohio Department of Public Safety
Legal Services Office, Suite 531
1970 West Broad Street
Columbus, Ohio 43223
Phone (614) 752-3976
cehaselberger@dps.state.oh.us
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GLOSSARY OF ABBREVIATIONS AND TERMS
Abbreviations
ALS Administrative License Suspension

BMV Bureau of Motor Vehicles

CDL Commercial Driver’s License

CMV Commercial Motor Vehicle

CFR Code of Federal Regulations

R.C. Ohio Revised Code

OMWI Operating Motorized Watercraft Impaired

OVI Operating a Vehicle Impaired

OVUAC Operating a Vehicle After Underage 
Consumption

PBT Portable Breath Test

SCRAM Secure Continuous Remote Alcohol 
Monitoring

SFST Standardized Field Sobriety Test

“ALS suspension” is a suspension imposed by the BMV 
for an offender who either refuses a chemical test or 
who submits to a chemical test and the results indicate 
a concentration at or above the per se levels prescribed 
in R.C. §4511.19.

“Articulable” means capable of being expressed clearly, 
without ambiguity.

“Department” means a municipal police department, a 
sheriff’s office, or a state law enforcement agency.

“Disqualification” means any of the following:
• The suspension, revocation, or cancellation of a 

person’s privileges to operate a commercial motor 
vehicle;

• Any withdrawal of a person’s privileges to operate 
a commercial motor vehicle as the result of a 
violation of state or local law relating to motor 
vehicle, traffic control other than parking, vehicle 
weight, or vehicle defect violations.

• A determination by the Federal Motor Carrier Safety 
Administration that a person is not qualified to 
operate a commercial motor vehicle under 49 
C.F.R. 391.

“Interested Party” includes the registered owner of 
the seized vehicle, all lien holders, the OVI offender, 
the owner of a storage facility holding a seized vehicle, 
or the person or entity that caused the vehicle to be 
removed from the site of arrest.

“License” refers to a person’s license, commercial 
driver’s license, permit, and nonresident operating 
privileges.

“Operate” means to cause or have caused 
movement of a vehicle, streetcar, or trackless trolley. 
R.C. §4511.01(HHH).

“OVI offender” means a person arrested and charged 
with an OVI offense.

“OVI offense” means a violation of R.C. §4511.19(A) or 
(B), or equivalent municipal OVI ordinances.

“Physical control” means being in the driver’s position 
of the front seat of a vehicle or in the driver’s position of 
a streetcar or trackless trolley and having possession of 
the vehicle’s, streetcar’s, or trackless trolley’s ignition 
key or other ignition device. R.C. 4511.194(A)(2).

“Suspend” or “suspension” means the permanent 
or temporary withdrawal, by action of a court or 
the bureau of motor vehicles, of a driver’s license, 
commercial driver’s license, temporary instruction 
permit, probationary license, or nonresident operating 
privilege for the period of the suspension or the 
permanent or temporary withdrawal of the privilege to 
obtain a license, permit, or privilege of that type for the 
period of the suspension.

“Underlying charge” refers to the charge that resulted 
in an offender being requested to take a chemical test 
and either testing positive or refusing the test.

“Vehicle” means every device, including a motorized 
bicycle, in, upon, or by which any person or property 
may be transported or drawn upon a highway, 
except that “vehicle” does not include any motorized 
wheelchair, any electric personal assistive mobility 
device, any device that is moved by power collected 
from overhead electric trolley wires or that is used 
exclusively upon stationary rails or tracks, or any device, 
other than a bicycle, that is moved by human power. 
R.C. §4511.01(A).

“Vehicle owner” means either of the following:
• The registered owner of a vehicle at the time the 

vehicle is seized.

• A person holding an assigned certificate of title 
to the seized vehicle who has not yet obtained a 
certificate of title in his name, but who is deemed 
by the court to be the owner of the seized vehicle. 
R.C. §4511.195(A).

Definitions
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PRE-ARREST
STOPPInG A MOTOR VEHICLE 
The foundation of every OVI case begins with the stop of a motor vehicle.  
There are 6 primary causes to stop a vehicle:

1. Reasonable Articulable Suspicion; 
2. Probable Cause; 
3. Anonymous Tips; 
4. Tips; 
5. Community Caretaking Function; and 
6. Checkpoints.

1. Reasonable Articulable Suspicion
An officer may stop a vehicle if the officer has a reasonable suspicion based upon spe-
cific, articulable facts that criminal activity has been or is occurring.

“Reasonable [articulable] suspicion requires that the officer, ‘point to specific articulable 
facts which, taken together with rational inferences from those facts, reasonably warrant 
the intrusion’.” Terry v. Ohio (1968), 392 U.S. 1, 20. 

Reasonable articulable suspicion is evaluated on the totality of circumstances surround-
ing the stop to determine if the officer had a particularized and objective basis. State v. 
Freeman (1986), 64 Ohio St. 2d 291. 

Reasonable articulable suspicion is viewed in the totality of the surrounding circumstances 
as viewed through the eyes of a reasonable and cautious police officer on the scene, 
guided by his experience and training. State v. Cochran (12th Dist. 2007), 2007 Ohio 3353.

Reasonable and articulable suspicion is an objective standard based on the particular cir-
cumstances of the case. State v. Ramey (1988), 129 Ohio App. 3d 409; See also, State v. 
Andrews (1991), 57 Ohio St. 3d 86; United States v. Sokolow (1989), 490 U.S. 1.

“A reasonable [articulable] suspicion represents something less than probable cause, but 
more than an ‘inchoate [shapeless] and un-particularized suspicion or hunch’.” Delaware v. 
Prouse (1979), 440 U.S. 648, 654-655.

There are 3 categories of cues for Reasonable Suspicion:
A. Visual Detection of Impaired Motorists Cues; 
B. Post Stop Cues; and 
C. Motorcycle Impaired Driving Detection Cues.

A. Visual Detection of Impaired Motorists Cues
A 2009 National Highway Traffic Safety Association (NHTSA) study has found 24 
driving cues that are predictors of impaired driving. 
This study also listed post-stop cues to detection of impaired drivers.

For further explanation, see The Visual Detection of DWI Motorists at 
http://www.nhtsa.dot.gov/people/injury/alcohol/dwi/dwihtml/
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PRE-ARREST

The 24 driving cues are separated into 4 sections:
1. Problems in Maintaining Proper Lane Position;

2. Speed and Breaking Problems; 

3. Vigilance Problems; and

4. Judgment Problems.

1. Problems in Maintaining Proper Lane Position: 
 Ì Weaving and/or Weaving across lane lines;
 Ì Straddling a lane line;
 Ì Drifting;
 Ì Swerving;
 Ì Almost striking a vehicle or other object;
 Ì Turning with a wide radius or drifting during a curve.

2. Speed and Braking Problems:
 Ì Stopping problems (too far, too short, too jerky);
 Ì Accelerating for no reason;
 Ì Varying speed;
 Ì Slow speed.

3. Vigilance Problems:
 Ì Driving without headlights at night;
 Ì Failure to signal a turn or lane change, or signaling inconsistently with 
actions;

 Ì Driving in opposing lanes or the wrong way on a one-way street;
 Ì Slow response to traffic signals;
 Ì Slow or failure to respond to officer’s signals;
 Ì Stopping in the lane for no apparent reason.

4. Judgment Problems:
 Ì Following too close;
 Ì Improper or unsafe lane change;
 Ì Illegal or improper turn (too fast, jerky, sharp, etc.);
 Ì Driving on other than the designated roadway;
 Ì Stopping inappropriately in response to an officer;
 Ì Inappropriate or unusual behavior;
 Ì Appearing to be impaired.

STOPPInG A MOTOR VEHICLE
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B. Post-Stop Cues
• Difficulty with motor vehicle controls;
• Difficulty exiting the vehicle;
• Fumbling with driver’s license or registration;
• Repeating questions or comments;
• Swaying, unsteady, or balance problems;
• Leaning on the vehicle or other object; 
• Slurred speech;
• Slow to respond to officer/officer must repeat questions;
• Provides incorrect information or changes answers;
• Odor of alcoholic beverage from the driver.

C. Motorcycle Impaired Driving Detection Cues 
In 2007, National Highway Traffic Safety Administration (NHTSA) conducted several 
studies to determine which cues were the most effective in predicting whether a 
motorcyclist was impaired.
The cues were separated into two predictors of probability of impaired motorcyclist 
operation:

1. Excellent Cues with a 50% or greater predictive probability; and
2. Good Cues with a 30% to 50% predictive probability.

See The Detection of DWI Motorcyclists at http://www.nhtsa.gov/people/injury/pedbimot/
motorcycle/610DWIMotorcyWeb/pages/DetectionGuide.htm.

1. Excellent Cues (50% or greater predictive probability):
 ÌDrifting during turn or curve;
 ÌTrouble with dismount;
 ÌTrouble with balance at a stop;
 ÌTurning problems (e.g., unsteady, sudden corrections, late braking, improper 
lean angle);
 Ì Inattentive to surroundings;
 Ì Inappropriate or unusual behavior (e.g., carrying or dropping object, urinat-
ing at roadside, disorderly conduct, etc.);
 ÌWeaving.

2. Good Cues (30%–50% predictive probability):
 ÌErratic movements while going straight;
 ÌOperating without lights at night;
 ÌRecklessness; 
 ÌFollowing too closely;
 ÌRunning stop light or sign;
 ÌEvasion;
 ÌWrong way.

STOPPInG A MOTOR VEHICLE
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PRE-ARREST

2. Probable Cause 
An officer has probable cause to stop a vehicle if he or she believes that a traffic offense 
has occurred.
“Where a police officer stops a vehicle based on probable cause that a traffic violation has 
occurred or is occurring, the stop is not unreasonable under the Fourth Amendment to the 
United States Constitution even if the officer had some ulterior motive for making the stop 
such as a suspicion that the violator was engaging in more nefarious criminal activity.” City 
of Dayton v. Erickson (1996), 76 Ohio St. 3d 3.

The officer must have a reasonable belief that an offense was committed. Any possible 
legal defense that a defendant might have is irrelevant to the validity of the stop. 
Check your local appellate district, but see also, City of Bowling Green v. Barger (2006), 
2006 Ohio 6187; City of Bowling Green v. Godwin (2006), 110 Ohio St. 3d 58; State v. 
Acord (2006), 2006 Ohio 1616.

3. Anonymous Tips
An anonymous tip can create a reasonable suspicion of criminal activity when the tip has 
sufficient indicia of reliability. Maumee v. Weisner (1999), 87 Ohio St. 3d 295.

If there is not sufficient indicia of reliability then the officer must do independent police 
work to corroborate the tip. Alabama v. White (1990), 110 S.Ct. 2412.

Factors to consider when determining sufficient indicia of reliability:
• Whether the tip is based on personal observation;
• Whether the tip is being made contemporaneously with the criminal activity;
• The anonymous tipster’s motive for calling can also support reliability;
• Informant’s veracity, reliability, and basis of knowledge are highly relevant factors in 

determining the value of the tip;

Check your local appellate court, but see also, State v. Herbst (2004), 2004 Ohio 3157 and State 
v. Stricker (2007), 2007 Ohio 4074 (list of supporting federal cases).

4. Tips
An identified citizen may be highly reliable and thus serve as a sufficient indicia of reliabil-
ity. The belief is that, “[if] an unquestionably honest citizen comes forward with a report of 
criminal activity (which if fabricated would subject him to criminal liability), rigorous scru-
tiny of the basis of his knowledge is unnecessary." Illinois v. Gates (1983), 462 U.S. 213, 
233-234.

5. Community Caretaking Function
The performance of a legitimate "community caretaking function" substitutes for iden-
tifying a reasonable articulable suspicion. “Police officers without reasonable suspicion 
of criminal activity are allowed to intrude on a person’s privacy to carry out ‘community 
caretaking functions’ to enhance public safety.” State v. Norman (1999), 136 Ohio App. 3d 
46, 54, and Brigham City v. Stuart, 547 U.S. 398 (2006).
This exception is very limited in both application and scope. The officer must have a rea-
sonable belief and must be “totally divorced from the detection, investigation, or acquisi-
tion of evidence relating to the violation of a criminal statute.” Cady v. Dombrowski (1973), 
413 U.S. 433, 441.

STOPPInG A MOTOR VEHICLE
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6. Checkpoints
The United States Supreme Court has held that OVI checkpoints are constitutional. 
Michigan Dept. of State Police, et al., v. Sitz (1990), 496 U.S. 444.

The Supreme Court upheld the constitutionality by using the following factors in a balanc-
ing test:

• The State’s grave and legitimate interest in curbing drunk driving; 
• The fact that checkpoints are generally effective; and
• The subjective intrusion on individual liberties was not substantial.

State Courts in Ohio have routinely followed the precedent set by the Supreme Court in 
Sitz with the Ohio Supreme Court also finding that driver’s license checkpoints are consti-
tutional. State v. Orr (2001), 91 Ohio St. 3d 389. The Court in Orr used the same balancing 
test used in Sitz, to uphold the constitutionality of driver’s license checkpoints.

The Ohio Supreme Court also considered the following factors:
• The checkpoint did not greatly intrude upon traveler’s sense of privacy;
• It was aimed at serving the vital State interest of identifying unlicensed drivers so 

as to protect citizens from drivers who either were not qualified to drive or were 
forbidden to drive because of a record of driving offenses; and

• Was effective in advancing the State’s interest.
Ohio courts have held that all check points must have the following characteristics:

• A checkpoint location selected for its safety and visibility to oncoming motorists;
• Location must have an area which allows vehicles to be diverted without creating a 

safety issue or a traffic backup;
• Adequate advance warning signs, illuminated at night, timely informing approaching 

motorists of the nature of the impending checkpoint;
 Ì signs,
 Ì barrels, 
 Ì flashers.

• Media notice;
• Uniformed officers and official vehicles in sufficient quantity with visibility to "show 

the police power of the community;" and
• A predetermination by policy-making administrative officers of the location, time, 

and procedures to be employed, pursuant to carefully formulated standards and 
neutral criteria including:

 Ì Standards based on the history of alcohol related crashes,
 Ì Location,
 Ì Time.

• If there are deviations from the formulated criteria and standards, there must be a 
neutral and rational basis for doing so;

• All those present and working the checkpoint shall be briefed as to the procedures to 
be employed.

STOPPInG A MOTOR VEHICLE



OVI Handbook  20147

p
r

e
-a

r
r

e
s

t

PRE-ARREST
STAnDARDIzED FIELD SOBRIETy TESTInG
The Standardized Field Sobriety Test (SFST) is a battery of tests systematically adminis-
tered and evaluated in a standardized manner to obtain validated indicators of impairment 
and establish probable cause for arrest.

See Appendix A.

The SFST is comprised of three tests: 
1. Horizontal Gaze Nystagmus (HGN); 
2. Walk and Turn; and 
3. One Leg Stand (OLS).

1. Horizontal Gaze nystagmus (HGn) 
HGN is an involuntary jerking of the eye. Through a series of tests, the trained officer 
looks for three clues in each eye:
1. Lack of smooth pursuit;
2. Distinct and sustained nystagmus at maximum deviation;
3. Onset of nystagmus prior to 45°.

Although not recognized in Ohio as a scientific test, “HGN results are admissible in Ohio 
without expert testimony, as long as the proper foundation has been shown both as to the 
officer’s training and ability to administer the test and as to the actual technique used by 
the officer in administering the test.” State v. Boczar (2007), 113 Ohio St. 3d 148.

The HGN is considered “objective in nature and thus does not require expert interpretation” 
in Ohio. State v. Nagel (1986), 506 N.E. 2d 285.

“The HGN test is the single most accurate field test to use in determining whether a person 
is alcohol impaired.” State v. Bresson (1990), 51 Ohio St. 3d 123, 124-125.

HGN can be used to establish probable cause to arrest and as substantive evidence of a 
defendant’s guilt or innocence in a trial for DUI, but not to determine a defendant’s actual 
blood alcohol content level.
2. Walk and Turn (WAT)

This is a divided attention test that requires the subject to take nine steps, heel-to-toe, 
along a straight line.
After taking the nine steps the subject must turn on one foot and return in the same 
manner.
The subject is required to follow directions and the demonstration by the officer.
The officer looks for eight clues: 

1. Subject cannot balance while listening to the instructions; 
2. Starts before the instructions are finished;
3. Stops while walking;
4. Does not touch heel-to-toe;
5. Steps off the line;
6. Uses arms to balance;
7. Improper turn;
8. Incorrect number of steps.
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3. One Leg Stand (OLS)
The OLS test is another divided attention test which requires the subject to stand on one 
foot while holding the other approximately six inches off the ground and count aloud by 
thousands until told to stop.
The officer demonstrates the test and times the subject for 30 seconds.
There are four indicators of impairment on this test:

1. Sways while balancing;
2. Uses arms for balance;
3. Hopping;
4. Putting foot down.

SFST Accuracy
There have been two separate studies (See Table 1) that have compared the accuracy of 
the SFST. Each of these studies has separate results as to the accuracy of the tests.

For further information, see The Development of a Standardized Field Sobriety Test at 
http://www.nhtsa.dot.gov/people/injury/alcohol/SFST/

TABLE 1: SFST Accuracy

STAnDARDIzED FIELD SOBRIET y TEST ACCURACy

Tharp, Burns, & 
Moskowitz (1981)*

Stuster & Burns 
(1998)

BAC Level .10 .08

HGN (with 4 cues) 77% 88%

WAT (2 or more cues) 68% 79%

OLS (2 or more cues) 65% 83%

Combined (HGN & WAT) 80% 91%

*Results of this study are relied upon in the Basic ADAP manual.
The SFST and Substantial Compliance
R.C. §4511.19(D)(4)(b) modified the standard of admissibility for field sobriety tests from 
strict compliance to substantial compliance.
“Substantial compliance is shown when the evidence demonstrates that, a failure to liter-
ally comply notwithstanding, the procedures actually employed accomplished the purposes 
or objects of the techniques or methods prescribed.” State v. Steele (1977), 52 Ohio St. 2d 
187.

If an officer does not substantially comply or uses a non-scientific field sobriety test, “the 
arresting officer may not testify as to the results of the non-complying filed sobriety tests 
but may testify as to his observations of the defendant’s performance on these tests.” 
State v. Schmidt (2004), 101 Ohio St. 3d 79.

STAnDARDIzED FIELD SOBRIETy TESTInG
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Portable Breath Test(s) (PBTs) 
Portable breath testing devices are not among the evidential breath-testing instruments 
approved by the Ohio Department of Health. As such, the results are not considered admis-
sible in Ohio. See State v. Shuler (2006), 168 Ohio App. 3d 183.

However, some jurisdictions allow the use of PBTs to determine probable cause. Please 
check with your local prosecutor to determine if the usage of PBTs is permissible in your 
jurisdiction.
The Ohio Supreme Court was asked to address the issue of portable breathalyzer testing. 
The Court held that there was insufficient evidence on which to render a decision for or 
against the admissibility of the portable breath test. State v. Derov (2009), 121 Ohio St. 3d 
269. 

Probable Cause to Arrest 
“In determining whether the police had probable cause to arrest an individual for DUI, we 
consider whether, at the moment of arrest, the police had sufficient information, derived 
from a reasonably trustworthy source of facts and circumstances, sufficient to cause a 
prudent person to believe that the suspect was driving under the influence. In making this 
determination, we will examine the ‘totality’ of facts and circumstances surrounding the 
arrest.” State v. Homan (2000), 89 Ohio St. 3d 421. Please note, while Homan’s law on 
strict compliance was superseded by the legislature, other portions of the case remain 
good case law.

“In our opinion, being ‘under the influence’ of alcohol or intoxicating liquor means that the 
accused must have consumed some intoxicating beverage, whether mild or potent, and 
in such a quantity, whether small or great, that the effect thereof on him was to adversely 
affect his actions, reactions, conduct, movements or mental processes, or to impair his 
reactions, under the circumstances then existing, so as to deprive him of the clearness of 
intellect and control of himself which he would otherwise possess.” State v. Steele (1952), 
95 Ohio App. 107.

An arrest for driving under the influence need only be supported by the arresting officer’s 
observations of indicia of alcohol consumption and operation of a motor vehicle while un-
der the influence of alcohol.
In determining whether adequate indicia existed at the time of the arrest, the courts 
examine a number of factors.
Examples of facts that can support probable cause are:
• The time and day of the stop (Friday or Saturday night as opposed to a Tuesday 

morning);
• The location of the stop (whether near establishments selling alcohol);
• Any indicia of erratic driving before the stop that may indicate a lack of 

coordination (speeding, weaving, unusual braking, etc.);
• Whether there is a cognizable report that the driver may be intoxicated;
• The condition of the suspect’s eyes (bloodshot, glassy, glazed, etc.);
• Impairments of the suspect’s ability to speak (slurred speech, overly deliberate 

speech, etc.);
• The odor of alcohol coming from the interior of the car, or more significantly, on the 

suspect’s person or breath;
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• The intensity of that odor, as described by the officer (“very strong,” “strong,” 
“moderate,” “slight,” etc.);

• The suspect’s demeanor (belligerent, uncooperative, etc.);
• Any actions by the suspect after the stop that might indicate a lack of coordination  

(dropping keys, falling over, fumbling for a wallet, etc.); and
• The suspect’s admission of alcohol consumption, the number of drinks had, and 

the amount of time in which they were consumed, if given.
All of these factors, together with the officer’s previous experience in dealing with drunken  
drivers, may be taken into account by a reviewing court in determining whether the officer  
acted reasonably.
No single factor is determinative. State v. Evans (1998), 127 Ohio App. 3d 56, 63. See also, 
State v. Bungs (2005), 2005 Ohio 5776; State v. Knight (2005), 2005 Ohio 6951.

PROBABLE CAUSE TO ARREST 
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Right to Counsel
“The right to counsel associated with the protection against self-incrimination contained 
in the Fifth Amendment to the United States Constitution, or as guaranteed by the Sixth 
Amendment, does not apply to the stage at which the officer requested the chemical test 
for alcohol content. A breath-or blood-alcohol test is merely a preparatory stage of the 
prosecution and is not considered a critical stage at which the Sixth Amendment right to 
counsel would attach.” Dobbins v. Ohio Bureau of Motor Vehicles (1996), 75 Ohio St. 3d 533.

Right to counsel does not apply to tests used to determine alcohol level or sobriety. 
McNulty v. Curry (1975), 42 Ohio St. 2d 341.

• Although there is no right to counsel before the administration of a breath test, some 
courts have interpreted R.C. §2935.20 to require police to allow consultation with 
counsel prior to administering the breathalyzer test. 

• R.C. §2935.20 states: “After the arrest, detention, or any other taking into custody of 
a person, with or without a warrant, such person shall be permitted forthwith, facilities 
to communicate with an attorney at law of his choice, who is entitled to practice in 
the courts of this state, or to communicate with any other person of his choice for the 
purpose of obtaining counsel. Such communication may be made by a reasonable 
number of telephone calls or in any other reasonable manner. Such person shall have 
a right to be visited immediately by any attorney at law so obtained who is entitled to 
practice in the courts of this state, and to consult with him privately. No officer or any 
other agent of this state shall prevent, attempt to prevent, or advise such person against 
the communication, visit, or consultation provided for by this section.”

MIRAnDA 
Miranda only applies when a person is subjected to "custodial interrogation." Miranda v. 
Arizona (1966), 384 U.S. 436.

Custody depends on the restriction or restraint on freedom of movement of the degree as-
sociated with a formal arrest or an actual formal arrest. California v. Beheler (1983), 463 
U.S. 1121.

This is a reasonable person standard. Berkemer v. McCarty (1984), 468 U.S. 420.

“Roadside questioning of motorist detained pursuant to routine traffic stop does not consti-
tute custodial interrogation for purposes of Miranda rule.” State v. Hall (2005), 2005 Ohio 
4526; quoting, Berkemer at 442.

There are two primary reasons that a traffic stop does not invoke Miranda:  
“First, detention of a motorist pursuant to a traffic stop is presumptively temporary and 
brief…questioning incident to an ordinary traffic stop is quite different from stationhouse 
interrogation, which frequently is prolonged, and in which the detainee often is aware 
that questioning will continue until he provides his interrogators the answers they seek.” 
Berkemer at 437-438. 
“Second, circumstances associated with the typical traffic stop are not such that the 
motorist feels completely at the mercy of the police,” since traffic stops are generally con-
ducted in public view and generally with only one or two policemen. Berkemer at 438-439.

“Although a motorist who is temporarily detained as the subject of an ordinary traffic stop 
is not ‘in custody’ for the purposes of Miranda, if that person thereafter is subjected to 
treatment that renders him ‘in custody’ for practical purposes, he will be entitled to the full 
panoply of protections prescribed by Miranda.” State v. Farris (2006), 109 Ohio St. 3d 519. 
See also, Berkemer at 440.
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BREATH TESTInG
“Ohio’s driving while intoxicated statute defines the point the legislature has determined an 
individual cannot drive without posing a substantial danger, not only to himself, but to oth-
ers. The defendant may still challenge the accuracy of his specific test results, although he 
may not challenge the general accuracy of the legislatively determined test procedure as 
a valid scientific means of determining blood alcohol levels. The jury may consider those 
specific test results, and all other relevant evidence, in ascertaining whether the state has 
shown beyond a reasonable doubt that the defendant has violated the statute.” State v. 
Tanner (1984), 15 Ohio St. 3d 1.

R.C. §4511.19(D)(1) “The Court may admit evidence of chemical tests taken within three 
hours of the alleged violation.” "A blood sample taken outside the time frame set out in 
R.C. §4511.19(D) is admissible to prove that a person is under the influence of alcohol as 
prescribed by R.C. §4511.19(A)(1)(a) in the prosecution for a violation of R.C. §2903.06, 
provided that the administrative requirements of R.C. §4511.19(D) are substantially com-
plied with and expert testimony is offered.” State v. Hassler (2007), 115 Ohio St. 3d 322.

Pursuant to R.C. §4511.19(D)(2), if the test results are less than the per se levels, the 
results may be considered with other competent evidence in determining the guilt or inno-
cence of the defendant.

BLOOD/URInE TESTInG
In Melendez-Diaz v. Massachusetts (2009), 129 S.Ct. 2527, the Supreme Court of the 
United States addressed the issue of certificates of state laboratory analysts used to pro-
vide prima facie evidence of the substance’s composition, quality, and net weight. On pag-
es 20-22 of the Majority’s decision, the Court specifically upheld Ohio’s notice and demand 
statute under R.C. §2925.51(C) as constitutional. R.C. §2925.51(C) has the same language 
as in R.C. §4511.19(E), thus by implication, making that statute constitutional as well.

There are three ways to get records or results from a hospital: 
1. Law Enforcement Request; 
2. Hospital Records Request; and 
3. Search Warrant.

See Appendices B, C, and D. 

• Senate Bill 58 adds emergency medical technicians into the definition of those able 
to draw blood in an OVI case or a boating intoxicated case. See R.C. §§4511.19 and 
1547.11. It also adds the same emergency medical technicians to the immunity 
clauses in the two above mentioned sections. This bill becomes effective 9-17-10.
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1. Law Enforcement Request
• Law Enforcement makes a request under the implied consent law.
• The suspect consents.
• The blood is withdrawn by a Physician, Registered Nurse, Qualified Technician, Chemist 

or Phlebotomist as required under R.C. §4511.19(D)(1)(b).
• Blood shall be withdrawn in the manner proscribed by the Department of Health. See 

O.A.C. §3701.53 et seq.
• Results are admissible:

 Ì If the hospital or lab is a Department of Health Permitted Facility
OR

 ÌWith the use of expert testimony.
2. Hospital Records Request

Under R.C. §2317.02(2)(a), Law Enforcement may request the record of the suspect's 
blood results that was withdrawn for medical purposes.

• The results are admissible if: 
 ÌThe hospital is a Department of Health Permitted Facility and withdrew the blood in 
accordance with Department of Health standards and protocol,
OR
 ÌWith the use of expert testimony.

3. Search Warrant
Law Enforcement may serve a search warrant on the health care provider for the actual 
blood sample taken by the health care provider and have that actual blood sample ana-
lyzed by methods approved by the Director of Health.
How does HIPPA (American Health Insurance Portability and 
Accountability Act of 1996) affect the request by law enforcement? 
Health Care providers may resist giving the results of an individual's blood 
tests claiming that it is a violation of HIPPA.

BLOOD/URInE TESTInG
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There are several exceptions to HIPPA that might apply:
• As required by State, Federal, or Local Law. This includes investigations, audits, 

inspections, and licensure. See R.C. §2317.02.
• To law enforcement if you are a victim of a crime, involved in a crime, or you have 

threatened to commit a crime;
• When ordered to do so by a court, such as a search warrant or other court order. 

TABLE 2: Laboratory Drug “Per Se” Levels (R.C. §4511.19(A)(1)(J))

L A b o r A t o r y  D r u g  “ P e r  S e ”  L e v e L S

DRUG URInE
WHOLE BLOOD, BLOOD 

SERUM or PLASMA
O.R.C. 

§4511.19

Amphetamine ≥ 500 ng/mL ≥ 100 ng/mL (A)(1)(j)(i)

Cocaine ≥ 150 ng/mL ≥ 50 ng/mL (A)(1)(j)(ii)

Cocaine Metabolite ≥ 150 ng/mL ≥ 50 ng/mL (A)(1)(j)(iii)

Heroin ≥ 2000 ng/mL ≥ 50 ng/mL (A)(1)(j)(iv)

Heroin Metabolite
(6-monoacetyl morphine)

≥ 10 ng/mL ≥ 10 ng/mL (A)(1)(j)(v)

L.S.D. ≥ 25 ng/mL ≥ 10 ng/mL (A)(1)(j)(vi)

Marijuana ≥ 10 ng/mL ≥ 2 ng/mL (A)(1)(j)(vii)

Marijuana Metabolite1 ≥ 15 ng/mL ≥ 5 ng/mL (A)(1)(j)(viii)(I)

Marijuana Metabolite2 ≥ 35 ng/mL ≥ 50 ng/mL (A)(1)(j)(viii)(II)

Methamphetamine ≥ 500 ng/mL ≥ 100 ng/mL (A)(1)(j)(ix)

Phencyclidine ≥ 25 ng/mL ≥ 10 ng/mL (A)(1)(j)(x)

Salvia Divinorum Levels yet to be determined 
by State Pharmacy Board (A)(1)(j)(xi)

note 1: Marijuana Metabolite results at these levels require an addition showing of impairment 
and a charge under R.C. §4511.19(A)(1)(a).

note 2: Marijuana Metabolite results at these levels can be charged as a separate stand-alone 
offense.

BLOOD/URInE TESTInG
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BMV 2255 Form: LE Report on ALS/CDL Disqualification/Immobilization/Forfeiture
R.C. §4511.191 – Ohio’s implied consent law
R.C. §4511.192 – Required warnings to be given by the arresting officer
R.C. §4511.197 – Appeals of ALS suspensions

Required Warnings
The warnings that an arresting officer is required to read to a person arrested for OVI or 
physical control can be found on the back of the BMV 2255 form.

See Appendix E and Ohio Revised Code sections 4511.191(B), 4511.192, and 4506.17.

Timing of required warnings and chemical tests
• Before the arresting officer can request a person who is under arrest for an OVI or 

physical control violation to consent to a chemical test, the arresting officer shall first 
give the required advice and warnings. 

• In all cases where a chemical test is requested, the arresting officer should inform the 
offender that he or she has the right to have an independent chemical test conducted at 
the offender’s own expense.

• Subsequent to the request of the arresting officer and receipt of the officer's required 
advice and warnings, the person must consent to the chemical test or tests, within two 
hours of the time of the alleged violation, and if the person does not consent to the test 
or tests within that two-hour time limit, the failure to consent automatically constitutes 
a refusal to submit to the test or tests.

• If the subject agrees to the chemical test, law enforcement has three hours, starting 
from the time of the alleged violation to obtain the blood, breath or urine sample. 
R.C. §4511.19 (D)(1)(b).

• Tests results obtained outside the time limits can be used to support an OVI charge 
R.C. §4511.19 (A)(1)(a) with expert testimony.

Warnings and Chemical Tests for Offenders with zero or one previous OVI convictions
• Before requesting a chemical test, the arresting officer shall read the advice on the 

back of the BMV 2255 form entitled “Consequences of Test and Refusal.” 
• This advises the offender that:

ÌÌHe or she is under arrest and the offense;
ÌÌDriving privileges will be suspended immediately if a chemical test if refused;
ÌÌA fee will be charged to have driving privileges reinstated;
ÌÌ If he or she has multiple previous offenses, the officer may use reasonable force to 
ensure the offender submits to a chemical test;
ÌÌ If he or she submits to a chemical test and is found to be at or over the prohibited 
amount, the offender’s driving privileges will be immediately suspended and a rein-
statement fee will be required.

• After reading the warning, the offender must be shown the form where the warning 
is written, and then the arresting officer and one witness must sign the BMV 2255 
certifying that the arresting officer did, in fact, read the advice and show it to the 
offender (sworn report).
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BMV 2255 FORM
Warnings and Chemical Tests for Offenders with at least two previous OVI convictions or 
at least one previous felony OVI conviction

• Under R.C. §4511.191, the officer is not required to read, but is not prohibited, from 
reading (see note) the advice in paragraphs one and two on the BMV 2255 form.

• The officer must read paragraph three under “Consequences of Test and Refusal.” This 
is the paragraph that advises offenders with multiple convictions that reasonable force 
may be used to ensure the offender submits to a chemical test.

• The arresting officer is not required, but is not prohibited, from showing the offender the 
warnings on the BMV 2255.

• An arresting officer may use reasonable means to obtain a chemical test if the offender 
refuses.

note: Check with local prosecutor's office for clarification and guidance regarding the giving of 
advice and warnings under this section.

Chemical Tests
If the arresting officer does not ask the offender to submit to a chemical test:

• The arresting officer must seize the offender’s driver’s license and forward it to the court 
where the offender will appear on the charge.

• No driver’s license suspension can be imposed until the offender’s initial appearance in 
court. 

• If the offender does not have his or her license, the officer shall order that it be 
surrendered to the officer’s agency within 24 hours who will forward the license to the 
court.

Examples of situations where an officer may choose not to ask the offender to submit to a 
chemical test:

• Malfunctioning equipment;
• The offender is unconscious;
• Any person who, dead or unconscious, or who is otherwise in a condition rendering 

the person incapable of refusal, shall be deemed to have consented as provided in 
R.C. §4511.191(A)(4) and chemical tests may be administered.

If the officer asks the offender to submit to a chemical test:
• The offender has two hours from the time of the alleged violation to consent to a 

chemical test, if the offender does not consent within two hours it is an automatic 
refusal.

• Refusal: If the offender has been convicted or has pleaded guilty to two (2) or more 
OVIs in the previous six (6) years, the officer must inform the offender that the officer 
is authorized to use whatever reasonable means are necessary to ensure the offender 
submits to a chemical test. 

• Positive Test: An offender who is arrested for physical control (R.C. §4511.194) and 
who submits to a chemical test, is not subject to a BMV ALS suspension regardless of 
whether the chemical test(s) indicate a level above the per se concentrations listed in 
R.C. §4511.19. However, that offender may be subject to a judicial pre-trial suspension 
under R.C. §4511.196 at the offender’s initial appearance for the physical control 
charge.
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• Chemical test results below the per se level indicated in R.C. §4511.19, or chemical 
test results at per se level for persons arrested for physical control, do not require a 
sworn report of the BMV 2255 to be sent to the BMV. No suspension may be imposed 
until the offender’s initial court appearance on the charges. 

Completing and Submitting the BMV 2255
1. If the offender refuses the chemical test or is arrested for OVI and tests above the per se 

level, the arresting officer must inform the offender:
• That the offender’s license is suspended effective immediately;
• That the suspension will be in affect at least until the offender’s initial appearance 

on the charges, which shall be within 5 days.
The arresting officer must:
• Verify the offender’s current address;
• Seize the offender’s license if the offender has one;
• Send the license (and updated address if applicable) along with notice of suspension 

to the BMV.
2. The BMV 2255 must be completed, "sworn," and sent to the registrar within 48 hours 

after the arrest.
• The “sworn report” requirement can be met having the BMV 2255 signed and sealed 

by a notary public, signed with the court seal/stamp by a deputy clerk, or signed by a 
peace officer who has received the required training under R.C. §2935.081. 

• A copy of the sworn BMV 2255 should be given to the offender at the time of arrest; 
if this is not done, the registrar shall send the sworn report to the person within 14 
days of receiving it.

• An "un-sworn report" may be given to the offender at the time of arrest provided that 
within 48 hours it is sworn by the arrested officer.

3. If the offender is not subject to an ALS suspension, DO NOT send a copy of the BMV 
2255 to the BMV.

• The BMV 2255 contains the notice of suspension. If the BMV receives a BMV 2255 that 
indicates the offender was not served with the notice, then the offender will NOT be 
placed under an ALS suspension.

• The BMV will not send the offender notice of suspension, but will send a reinstatement 
notice to let the offender know the length of the suspension and reinstatement fee.

• A copy of the sworn report shall also be sent to the court in which the arrested person 
will appear on the charge.

BMV 2255 FORM

Chemical Tests continued
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OPERATInG A VEHICLE AFTER UnDERAGE COnSUMPTIOn (OVUAC) 

• Offenders under the age of 21 are subject to lower prescribed chemical breath levels, 
ranging from .02% to less than .08%.

• An underage offender who tests at one of these lower levels should be arrested for 
operating a vehicle after underage consumption. 

• The offender is NOT subject to an ALS suspension if the offender submits to a chemical 
test and the tests indicate a level less than .08% BAC or below any of the other per se 
levels listed in R.C. §4511.19(A).

• If the offender is under the age of 21 and refuses the chemical test, the offender is 
subject to an ALS suspension for refusal, and the same procedures for refusal and 
completion of the BMV 2255 should be followed.

• If the offender is under the age of 21 and tests .08% BAC or above any of the per 
se concentrations listed in R.C. §4511.19(A), then the offender is subject to an ALS 
suspension for a positive chemical test, and the same procedures for positive test and 
completion of the BMV 2255 should be followed. 

COMMERCIAL DRIVER’S LICEnSInG (CDL) SUSPEnSIOn
• Offenders operating a commercial motor vehicle (CMV) that requires a CDL are subject 

to lower per se levels then those set forth in R.C. §4511.19(A).

See R.C. §4506.15(A)(1)-(5).

• These offenders may be charged with a criminal offense for operating a CMV while 
having only measurable or detectable amounts of alcohol or controlled substance in the 
person’s blood, breath, or urine. 

• CDL holders who are convicted of violating R.C. §4511.19 while operating either a CMV 
or their personal vehicle will be subject to CDL disqualification.

See R.C. §4506.16.

• Persons arrested while operating a CMV that requires a CDL are subject to immediate 
disqualifying action under R.C. §4506.17.

• This section applies when the officer has reasonable grounds to stop or detain a person 
operating a commercial motor vehicle or has reason to believe that an offender is 
operating a commercial motor vehicle while having a measurable or detectable amount 
of alcohol or controlled substance in his or her blood, breath, or urine.

• In addition to the "Consequences of Test and Refusal" on the back of the BMV 2255, an 
officer must also read an additional warning on the BMV 2255.

• This warning notifies the offender that if the offender refuses the chemical test, he 
or she will be placed out of service immediately for 24 hours, be disqualified for a 
minimum of one year, and that the offender must surrender his or her CDL to the officer. 
Offenders are not subject to a CDL disqualification for a refusal or positive chemical test 
if operating their personal vehicles at the time of arrest.

• The offender must be read the advice, be shown the advice, and sign the BMV 2255 
indicating that the offender received the advice before the test is administered.

• If the offender refuses or tests positive, the offender’s license should be forwarded to 
the registrar and the BMV 2255 should be completed. 
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Appealing a CDL Disqualification
• A CDL disqualification is imposed by the BMV and is not subject to appeal in court.
• The BMV is required to notify a driver who is subject to disqualification, of the length 

of time of the disqualification, and inform the offender that he or she may request an 
administrative hearing.

• An offender must request a BMV administrative hearing if the offender wants to show 
cause why he or she should not be disqualified.

• The offender has 30 days to request the hearing. The administrative procedures set 
forth in Ohio Revised Code, Chapter 119, should be followed.

• If the offender does not request an administrative hearing within the 30-day window, 
the order of disqualification becomes final.

SEIzURE, TOWInG AnD IMPOUnDMEnT OF VEHICLE 
Seizure
The arresting officer, or another officer from his/her department, shall seize the vehicle 
that the OVI offender was operating at the time of arrest, and its license plates if the ve-
hicle is registered to the OVI offender, if either of the following applies:

• The OVI offender is arrested for OVI, and within six years of the alleged violation, the OVI 
offender has previously been convicted of one or more OVI offenses; or

• The OVI offender is arrested for OVI, and the OVI offender previously has been 
convicted of a felony OVI offense, regardless of when the felony conviction occurred. 
R.C. §4511.195.

Arresting Officer’s notice to OVI Offender 
At the time the arrested OVI offender’s vehicle is seized, the arresting officer shall provide 
the following written notice to the OVI offender:

• The vehicle and its license plates have been seized;
• The vehicle will either be kept by the arresting officer’s department, or will be 

immobilized, at least until the OVI offender’s initial appearance;
• At the initial appearance, the court, in certain circumstances, may order the vehicle and 

license plates be released to the OVI offender until final disposition of the charge; 
• If the OVI offender is convicted of the pending charge, the court generally must order 

that the vehicle be immobilized, and the license plates impounded, or that the vehicle 
be forfeited; and

• The vehicle shall not be sold by the OVI offender during the immobilization period 
without prior court approval. R.C. §4511.195.

The seized vehicle shall either:
• Be towed to a place specified by the arresting officer’s department to be safely kept at 

that place until the OVI offender’s initial appearance, or until the final disposition of the 
charge; 
or 

COMMERCIAL DRIVER’S LICEnSInG (CDL) SUSPEnSIOn

continued on page 20
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• Be immobilized, until the OVI offender’s initial appearance, or until the final disposition 
of the charge, as follows:

 Ì At a commercially operated private storage facility;
 Ì At a place owned by a law enforcement agency or other government agency; or 
 Ì A place to which one of the following applies:
 Ì The place is leased by or otherwise under the control of a law enforcement agency 
or other government agency; 

 Ì The place is owned by the OVI offender, his/her spouse, or a parent or child of the 
OVI offender;

 Ì The place is owned by a private person or entity, and prior to the immobilization, the 
private entity or person that owns the place, or the authorized agent of that private 
entity or person, has given express written consent for the immobilization to be car-
ried out at that place; or

 Ì The place is a street or highway on which the vehicle is legally parked.
• The OVI offender may be charged the costs and expenses incurred in the removal and 

storage of the immobilized vehicle. R.C. §4511.195.
• If the OVI offender assigns or transfers title to the seized vehicle that is subject to an 

order of criminal forfeiture, the court may fine the OVI offender the value of the vehicle. 

Rented or Leased Vehicles 
• If the seized vehicle is a rented or leased vehicle that is being rented or leased for 30 

days or less, the department employing the arresting officer shall notify the lessor or 
owner of the vehicle regarding the circumstances of the arrest and the location where 
the vehicle may be retrieved.

• This notice shall be made within 24 hours after the arrest. R.C. §4511.195.

Arresting Officer’s notice to Court 
• The arresting officer, or another officer from his/her department, shall provide the court 

conducting the initial appearance with written notice of the vehicle seizure.
• Upon receipt of the arresting officer’s written notice of seizure, the court shall promptly 

determine whether the OVI offender is the vehicle owner. R.C. §4511.195.
• The arresting officer's written notice shall:

 Ì Contain the same information that is set forth in the BMV 2255 section captioned 
“ARRESTInG OFFICER’S nOTICE TO OVI OFFEnDER;”

 Ì Specify the date, time, and place of the OVI offender’s initial appearance; 
 Ì Inform the vehicle owner that if title to the motor vehicle, that is subject to an order 
of criminal forfeiture, is assigned or transferred, the court may fine the OVI offender 
the value of the vehicle; 

 Ì State that if the seized vehicle is immobilized pursuant to the court’s order at the 
time of disposition, the department holding the vehicle will send a written notice 
to the registered owner of the vehicle, seven days after the immobilization period 
expires, informing the vehicle owner that if the vehicle is not retrieved, and the im-
mobilization fees paid within twenty days after the date of the notice, the vehicle 
shall be forfeited to the entity entitled to the immobilization fee; and 

SEIzURE, TOWInG AnD IMPOUnDMEnT OF VEHICLE 
Arresting Officer’s notice to OVI Offender continued
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SEIzURE, TOWInG AnD IMPOUnDMEnT OF VEHICLE 
Arresting Officer’s Notice to Court continued

 Ì State that the registered owner of the vehicle may be charged the costs and ex-
penses incurred by the arresting officer’s department for the removal and storage of 
the vehicle. R.C. §§4511.195, 4511.196, 4503.233, and 4503.234.

• If the court determines the OVI offender is not the registered owner of the seized 
vehicle, the court shall promptly send a written notice, by regular mail, to the vehicle’s 
registered owner.

PRE-TRIAL
PRE-TRIAL SALE OR TRAnSFER OF TITLE OF SEIzED VEHICLE

• At the initial appearance, or not less than seven days prior to the date of final 
disposition, the court shall notify the OVI offender that, if title to a motor vehicle 
that is subject to an order of criminal forfeiture is assigned or transferred, and if 
R.C. §4503.234(B)(2)(3) applies, the court may fine the OVI offender the value of the 
vehicle.

• If the OVI offender assigns or transfers title to the subject vehicle between the time 
of seizure and the time of actual court ordered immobilization, without prior court 
approval, the court shall order that, for a period of two years from the date of the 
order, neither the registrar nor any deputy registrar shall accept an application for the 
registration of any vehicle in the OVI offender’s name. R.C. §4511.195 and §4503.233. 

ADMInISTRATIVE LICEnSE SUSPEnSIOn (ALS)
• Upon the BMV's and court's receipt of the arresting officer’s sworn report regarding 

an OVI offender refusing to take a chemical test, the BMV registrar shall enter into its 
records the fact that the OVI offender’s driving privilege was suspended by the arresting 
officer, and the period of the suspension. R.C. §4511.191(B).

• The suspension becomes effective immediately when the arresting officer serves the 
notice of suspension upon the OVI offender.

• The BMV registrar shall terminate the administrative suspension upon receipt of notice 
that the OVI offender was convicted of the OVI charge. 

TABLE 3: ALS Refusal Consequences

ALS reFuSAL CoNSeQueNCeS

Refusal/Of fense Events within 6-year period AL S Suspension Leng th

1st Offense Refusal 1 year

2nd Offense Refusal  
with either prior refusal or conviction.

 2 years

3rd Offense Refusal 
with either/or 2 prior refusals 

or convictions or a combination.
3 years

4th Offense Refusal 5 years
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• Upon the BMV's and court's receipt of the arresting officer’s sworn report regarding a 
person whose whole blood, blood serum or plasma, breath or urine test results were 
at least the concentration set forth in R.C. §4511.19, the registrar shall enter into 
its records the fact that the arrested person’s driving privilege was suspended by the 
arresting officer, and the period of the suspension. R.C. §4511.191(C). 

• The suspension becomes effective immediately when the arresting officer serves the 
notice of suspension upon the arrested person.

TABLE 4: ALS Positive Test Consequences

ALS PoSItIve teSt CoNSeQueNCeS

OFFEnSE EVEnTS 
within 6-year period

AL S SUSPEnSIOn 
LEnGTH

1st Offense 90 days

2nd Offense  1 years

3rd Offense 2 years

4th Offense 3 years

• The BMV registrar shall terminate the administrative suspension upon receipt of notice 
that the arrested person was convicted of the OVI charge. 

Administrative License Suspension (ALS) Appeal 
• An ALS suspension imposed by the BMV under R.C. §4511.191 may be appealed in the 

court that has jurisdiction over the underlying charge, and the prosecuting attorney in 
the county where the arrest occurred shall represent the registrar.

Time of Appeal
• The ALS suspension may be appealed at the offender’s initial appearance on the charge 

resulting from the arrest and suspension, or an appeal may be filed within the 30 day 
period following the initial appearance.

• An ALS appeal or the continuance of an ALS appeal does NOT stay the ALS suspension. 
The court must specifically grant the stay.
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Scope of Appeal
• The appeal is limited to determining whether one or more of the following conditions 

were not met: 
ÌÌThe officer had reasonable suspicion to pull the vehicle over initially, and the officer 
had probable cause to make the arrest;
ÌÌThe law enforcement officer asked the offender to submit to the chemical tests 
under R.C. §4511.191;
ÌÌThe offender was advised of the consequences of refusal or testing positive;
ÌÌThe person refused to submit to the test; or
ÌÌThe person’s test results indicated a prohibited level of alcohol listed in 
R.C. §4511.19(A) and (B) or a municipal OVI ordinance.

• The offender appealing the suspension has the burden of proving by a preponderance of 
the evidence that one or more of the above conditions were not met.

• The ALS suspension  shall be terminated on appeal if the court finds one or more of the 
conditions specified above have not been met.

• The suspension must be upheld if all of the above conditions are met.

If the suspension is not upheld on appeal
• Upon terminating the ALS, the court may, at any time prior to judgment on the merits 

of the case, impose a new suspension under R.C. §4511.196 on the offender’s license 
if the court determines that the offender’s continued driving will be a threat to public 
safety.

• If the court does not impose a new suspension upon termination of the ALS, the court 
must send notice to the BMV registrar with an order to return the license to the person 
or take necessary measures to permit the offender to obtain a replacement if the 
license was destroyed.

• Along with notice to the BMV registrar, the court shall also issue a court order granting 
the offender operating privileges for not more than ten days from the date of issuance.

If the suspension is upheld or not appealed
The suspension continues until it is either terminated by law or the underlying charges are 
adjudicated on the merits.

1. Refusal 
If the offender was placed under the ALS suspension for refusing a chemical test, a 
finding of not guilty on the underlying charge does not terminate the ALS suspension 
that is already in effect.

2. Positive test
If the ALS suspension was imposed for a positive test, a finding of not guilty on an 
underlying misdemeanor charge of R.C. §4511.19 (A) or (B) shall terminate the ALS 
suspension.

ADMInISTRATIVE LICEnSE SUSPEnSIOn (ALS)
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DRIVInG PRIVILEGES 

Pre- and Post-Trial Privileges
• The courts may grant limited privileges in accordance with the provisions of 

R.C. §4510.021 and §4510.13.
• Before granting driving privileges, the court shall require the offender to provide proof of 

financial responsibility pursuant to R.C. §4509.45 and R.C. §4510.021(E).
• Driving privileges may be granted for 3 purposes only:

1. Occupational, educational, vocational, or medical; 
2. Taking the driver’s or commercial driver’s license examination; or
3. Attending court-ordered treatment.

Pre-Trial ALS suspensions
• A person whose driving privileges are suspended pursuant to R.C. §4511.191 may 

request limited driving privileges in the court with jurisdiction over the offense at any 
time during the suspension.

• The person may file a petition for limited privileges beginning on the day after he or she 
received notice of suspension from the law enforcement officer, but not later than 30 
days after the initial appearance in court. 

• The petitioner must notify the registrar of the filing and send the registrar a copy of the 
petition.

R.C. §4510.13 is the specific statute that applies to the issuance of limited driving privi-
leges when an offender is under a BMV suspension for a refusal or a positive test.
R.C. §4510.13 division (A)(3) prohibits the court from granting limited driving privileges 
where the offender is currently under an ALS refusal suspension and the offender has re-
fused three previous requests for a chemical test within the preceding six years.
R.C. §4510.13 division (A)(5) specifies the period of “hard suspension” for a positive 
chemical test. A "hard suspension" is the suspension period where a court is prohibited 
from granting limited driving privileges.
R.C. §4510.13 (A)(6) specifies the period of “hard suspension” for an ALS refusal. 

TABLE 5: Privileges and Restrictions following "Hard" Suspension for Adults

A D u L t
REFUSAL/
OFFEnSE P R I V I L E G E S  a n d  R E S T R I C T I O n S

EVEnTS within 
6-year period

SUSPEnSIOn 
Type and Length 

DRIVInG 
PRIVILEGES

RESTRICTED 
PL ATES

IGnITIOn 
InTERLOCkS

1 Class C (1 year) After 30 days Optional Optional

2 Class B (2 years) After 90 days Optional Optional

3 Class A (3 years) After 1 year Optional Optional

4th or more 5 years After 3 years Optional Optional
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TABLE 6: Privileges and Restrictions following "Hard" Suspension for Juveniles

J u v e N I L e S
REFUSAL/
OFFEnSE P R I V I L E G E S  a n d  R E S T R I C T I O n S

EVEnTS within 
6-year period

SUSPEnSIOn 
Type and Length

DRIVInG 
PRIVILEGES

RESTRICTED 
PL ATES

IGnITIOn 
InTERLOCkS

Underage After 60 days Optional

1 Class E (90 days) After 15 days Optional Optional

2 Class C (1 year) After 45 days Optional Optional

3 Class B (2 years) After 180 days Optional
Required if alcohol 
related, optional if drug 
related.

4th or more Class A (3 years) After 3 years Optional
Required if alcohol 
related, optional if drug 
related.

note 1: For more specific information on privileges and restrictions,  
see Appendix F: Ohio Impaired Driving Laws and Driving Under Suspension Charts.

Conditions
• Upon granting a petition for limited driving privileges, the court shall notify the BMV.
• The court, as a condition of granting limited driving privileges, may require that the 

person’s vehicle be equipped with an immobilizing or disabling device, except when 
the person is operating a vehicle during the course and scope of his/her employment. 
R.C. §4510.43(C).

• The court may also require, as a condition of limited driving privileges, that the person’s 
vehicle be equipped with restricted license plates. R.C. §4510.021.

• If the court orders that the person's vehicle be equipped with an immobilizing 
or disabling device, the offender may operate an employer's vehicle without the 
installation of an immobilizing or disabling device, provided that the employer has 
been notified that the offender has limited driving privileges and of the nature of 
the restriction, and further, provided that the offender has proof of the employer's 
notification in the offender's possession while operating the employer's vehicle for 
normal business duties. 
ÌÌA motor vehicle owned by a business that is partly or entirely owned or controlled 
by the offender with limited driving privileges is not a motor vehicle owned by an 
employer. R.C. §4510.13(A)(1-5) and (B).

• Before granting limited driving privileges, the court shall require the offender to provide 
proof of financial responsibility. R.C. §4510.021.

DRIVInG PRIVILEGES
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• When the court grants limited driving privileges, and requires the use of an immobilizing 
or disabling device, including an ignition interlock device, the court shall notify the 
offender at the time privileges are granted that if the court receives notice that the 
device prevented the offender from starting the motor vehicle, the court may increase 
the period of suspension of the offender’s operating privileges by a factor of 2, and 
may increase the period of time, by a factor of 2, which the offender will be prohibited 
from exercising limited driving privileges unless the vehicle is equipped with a certified 
ignition interlock device. R.C. §4510.13.

• The court shall credit any time that the offender served subject to an administrative 
suspension imposed under §4511.191, against the time to be served under a related 
suspension imposed by R.C. §4510.13(D).

• The court shall provide the offender with a copy of the order granting limited driving 
privileges which the offender shall use in lieu of a driver’s license, commercial driver’s 
license, or permit.

 Ì The offender may present the immobilizing or disabling device order to the BMV reg-
istrar who shall issue the offender a restricted license. The date of commencement 
and the date of termination of the suspension period shall be conspicuously upon 
the face of the restricted license. R.C. §4510.13(F).

Secure Continuous Remote Alcohol Monitoring (SCRAM)
R.C. §4510.13 allows for the usage of a continuous remote alcohol monitor in some in-
stances, and mandates it in others, after the sentencing of the individual for violations of 
the usage of an interlock device.
R.C. §4511.198(B), mandates that a court order a continuous remote alcohol monitoring if 
limited driving privileges to a person are granted and the alleged violator has a prior felony 
conviction under R.C. §4511.19.
R.C. §4511.198 provides for the usage of continuous remote alcohol monitoring when the 
court grants limited driving privileges to a person who is alleged to have violated division 
(A) of R.C. §4511.19 or a substantially equivalent municipal ordinance. 

• If the court imposes the requirement, the person shall wear the monitor until the person 
is convicted of, pleads guilty to, or is found not guilty of the violation, or the case is 
dismissed. 

• The person shall pay the costs associated with the monitoring device.

DRIVInG PRIVILEGES
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TABLE 7: SCRAM Requirements

S C r A M  r e Q u I r e M e N t S

OFFEnSE EVEnTS
nUMBER OF 
VIOLATIOnS

SCRAM TIME
ADDITIOnAL 

COSTS

2nd in 6 years 1 Optional
$2.50 if SCRAM 
unit ordered.

2
Mandatory 40 days minimum $2.50

3 or more Mandatory 60 days minimum $2.50

3rd or more in 6 years 
or 5th in 20 years
or prior felony

1
Mandatory 40 days minimum $2.50

3rd or more in 6 years 
or 5th in 20 years
or prior felony

2 or more Mandatory 60 days minimum $2.50

Commercial Driver’s License (CDL) Suspensions
• Division (A)(4) of R.C. §4510.13 prohibits the courts from issuing driving privileges to 

operate a commercial motor vehicle (CMV) when the offender is under suspension for 
an OVI, refusal, or positive test. This includes a prohibition against granting privileges 
to drive a commercial motor vehicle in the course of employment.

• R.C. §4506.161 states, “No court shall issue an order granting limited driving privileges 
for operation of a commercial motor vehicle to any person whose driver’s license or 
commercial driver’s license has been suspended or who has been disqualified from 
operating a commercial motor vehicle.”

• Under division (C)(2) of R.C. §4510.13, a suspension of a person’s commercial driver’s 
license must run concurrent with the period of suspension or disqualification imposed 
by R.C. §4506.16.

• Disqualifications are imposed by the BMV in accordance with federal laws and 
regulations, and as such, the length of disqualification cannot be reduced, suspended, 
or modified. 

• When granting driving privileges to a CDL holder, there is often some confusion on the 
part of the offender because the court may grant privileges for employment purposes, 
but it is prohibited from granting privileges to operate a commercial motor vehicle.

• The BMV suggests using the following language in journal entries that grant privileges 
to a CDL holder or offender who was operating a CMV that requires a CDL at the time 
of the offense: "The applicant may operate a non-commercial vehicle for purposes of 
driving to, from, and during work . . . . the applicant may not operate a vehicle requiring 
a commercial driver’s license.”

DRIVInG PRIVILEGES



OVI Handbook 201428

p
r

e
-t

r
ia

l

PRE-TRIAL
MOTIOnS

Initial Appearance/Motion by OVI offender to Release Vehicle and License Plates
The OVI offender’s initial appearance shall be held within five days of the arrest or issuance 
of the citation. R.C. §4511.195 and §4511.196. 
At, or before, the OVI offender’s initial appearance, the OVI offender may file a motion with 
the court requesting that the vehicle and its license plates be released to the OVI offender.
Subject to the payment of expenses or charges incurred in the removal and storage of the 
vehicle, the court, in its discretion, may order the release of the vehicle and license plates 
to the OVI offender.
The court may impose terms and conditions upon its order, including but not limited to, the 
OVI offender posting bond in an amount determined by the court.
At or before the OVI offender’s initial appearance, the registered owner may file a motion 
requesting the court to release the vehicle and its license plates to the owner. The vehicle 
owner, lien holder, or any person with an interest in the vehicle, may file a motion with the 
court, and request a hearing, to establish by a preponderance of the evidence that:

• The interested party neither knew, or should have known after a reasonable inquiry, that 
the vehicle would be used or involved in an OVI offense;

• The interested party neither expressed or implied consent to the use, or the involvement 
of the vehicle, in an OVI offense; and

• The interested party’s interest in the seized vehicle, or lien against in the seized vehicle, 
was perfected prior to the final disposition of the OVI charge. R.C. §4511.195. 

• At the conclusion of the hearing, the court shall either:
 ÌReturn the vehicle to the owner, a lien holder, or other interested person; or
 ÌOrder that the vehicle be sold, and the sale proceeds be distributed as follows:

 -The costs of towing, storage, and maintenance of the vehicle shall be paid first;
 -The remaining proceeds shall be paid to an innocent interested party. 

 Ì If the court orders the vehicle to be returned to that interested party, that per-
son or entity shall submit an affidavit to the court stating:
 � The interested party will not return the vehicle to the OVI offender, or a family 
member of the offender; and 

 � The interested party will not knowingly permit the OVI offender, or a family 
member of the offender, to obtain possession of the vehicle.  
R.C. §4511.195, §4511.196.

If the court orders the release of the vehicle and its license plates, a copy of the order shall 
be made available to the vehicle owner.

• The owner may then present the copy to the department that employs the arresting 
officer and the department shall promptly release the vehicle and its license plates 
to the vehicle owner upon payment by the vehicle owner of any expenses or charges 
incurred in the removal and storage of the vehicle.
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If the OVI offender is not the vehicle owner, and if the vehicle owner is not present at the 
offender’s initial appearance, and if the court believes that the vehicle owner was not pro-
vided with adequate notice of the initial appearance, the court may allow the vehicle owner 
to file a motion within seven days of the initial appearance. 

• If the court allows the vehicle owner to file a motion after the initial appearance, the 
extension of time granted by the court does not extend the time within which the initial 
appearance shall be conducted.

TABLE 8: Table of Motions

t A b L e  o F  M o t I o N S

MOTIOn TIME- LInE RULE

Defects in the Institution 
of the prosecution

Prior to plea Traffic Rule 11(B)(1)

Defects in the Complaint Prior to plea Traffic Rule 11 (B)(1)

Motions to Suppress 
Evidence

Within 35 days after arraignment or
7 days before trial, whichever is 
earlier.

Criminal Rule 12(C);
Traffic Rule 11(B)(2), (C)

Motions for Discovery
Within 21 days after arraignment but 
not later then 7 days before trial, 
whichever is earlier.

Criminal Rule 16(F);
Traffic Rule 11(B)(2)

Motions for Severance of 
charges or defendants

Within 35 days after arraignment or  
7 days before trial whichever is earlier.

Traffic Rule 11(B)(2), (C)

Motions in limine
Within 35 days after arraignment or  
7 days before trial whichever is earlier.

Criminal Rule 12(C)

Motions for Limited 
Driving Privileges

Within 35 days after arraignment or  
7 days before trial whichever is earlier.

Criminal Rule 12(C)

Bill of Particulars
Within 21 days after arraignment but 
not later then 7 days before trial.

Criminal Rule 7(E)

Motion to Change Venue
Within 35 days after arraignment or 
7 days before trial whichever is earlier.

Criminal Rule 12(C)

Failure to Show 
Jurisdiction

Anytime

Failure to Charge 
an Offense

Anytime

note: The Court in the interest of justice may extend the time for making pretrial motions. 
Criminal Rule 12(C); Traffic Rule 11(C).

MOTIOnS
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Mandatory Motions Before a Plea
Defects in the institution of the prosecution ___________Traffic Rule 11, Criminal Rule 12
Defects in the complaint ___________________________________________________Traffic Rule 11, Criminal Rule 12

Mandatory Motions Before Trial
Motions to suppress evidence ________________________________________Traffic Rule 11, Criminal Rule 12
Motions for discovery __________________________________________________________Traffic Rule 11, Criminal Rule 12
Motions for severance of charges or defendants __Traffic Rule 11, Criminal Rule 12
Motions in limine ___________________________________________________________________Criminal Rule 12
Motions for limited driving privileges __________________________Traffic Rule 11, Criminal Rule 12
Bill of particulars ___________________________________________________________________Criminal Rule 12
Change of venue ____________________________________________________________________Criminal Rule 12

Motions Filed Anytime
Failure to show jurisdiction _______________________________________________Traffic Rule 11, Criminal Rule 12
Failure to charge an offense ____________________________________________Criminal Rule 12

Motion to Suppress
The general burden of proof is “preponderance of the evidence.” Mayfield Heights v. Parker 
2003 WL 1561936.

“When ruling on a motion to suppress evidence, the trial court serves as the trier of fact 
and is the primary judge of the credibility of witnesses and the weight of the evidence.” 
State v. Johnson (2000), 137 Ohio App. 3d 847.

A motion to suppress is the only procedural motion in which one can challenge the admis-
sibility of alcohol and/or drug test results. See City of Defiance v. Kretz (1991), 60 Ohio St. 
3d 1; State v. French (1995), 72 Ohio St. 3d 446.

Inventory Search 
“An inventory search of a lawfully impounded vehicle must be conducted in good faith and 
in accordance with reasonable standardized procedure(s) or established routines.” State v. 
Hathman (1992), 65 Ohio St. 3d 403, 407.

An inventory search cannot be used as a pretext to an investigatory or evidentiary search. 
South Dakota v. Opperman (1976), 428 U.S. 364.

Motion in limine
A motion in limine is used when evidence is irrelevant, prejudicial, or otherwise inadmis-
sible on non-constitutional grounds.
This motion is a case-law created motion meaning that there is no statutory or procedural 
authority for the motion. State v. Maurer (1984), 15 Ohio St. 3d 239.

These are not final appealable orders. Defiance v. Kretz (1991), 60 Ohio St. 3d 1.

If the motion is denied, the moving party must object at trial to save the issue for appeal. 
State v. Brown (1988), 38 Ohio St. 3d 305.

MOTIOnS
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CHARGInG InSTRUMEnT/COMPLAInT 

General
• Traffic Rule 3(C) provides that in all moving traffic cases, including OVI, the charging 

instrument shall be a Uniform Traffic Ticket or citation.
• Criminal Rule 7(A) mandates that felony OVI offenses be charged by way of an 

indictment.
• Criminal Rule 7(D) allows for the amendment of the indictment, information, complaint, 

etc. 
“The court may at any time before, during, or after a trial amend the indictment, informa-
tion, complaint, or bill of particulars, in respect to any defect, imperfection, or omission in 
form or substance, or of any variance with the evidence, provided no change is made in the 
name or identity of the crime charged.” The Ohio Supreme Court has held that amending 
the subsection of an OVI offense under R.C. §4511.19 is an acceptable amendment be-
cause it does not impermissibly change the name or identity of the offense charged. State 
v. Campbell (2004), 100 Ohio St. 3d 361.

note: This is under the old OVI statute. The Supreme Court has not addressed this issue with the 
current OVI statute although there are varying opinions by different appellate courts as to the 
permissibility of amending subsections. Check your local appellate district for current law in 
your jurisdiction.

Prior Convictions
• As a general rule, one must indicate the prior offense(s) on the complaint, indictment, 

etc., if the prior offense(s) increase the level of penalty. “The affidavit, complaint, 
indictment, or information either shall state the degree of the offense which the 
accused is alleged to have committed, or shall allege such additional element or 
elements. Otherwise, such affidavit, complaint, indictment, or information is effective to 
charge only the least degree of the offense.” R.C. §2945.75(A)(1).

• Runs from the date of the prior conviction to the date of the current offense. 
R.C. §4511.181(A)(6–8).

Prior Refusals
• Pursuant to R.C. §4511.192, an individual arrested for OVI must consent to the 

chemical tests or tests within two hours of the time of the alleged violation and, if the 
individual does not consent to the test or tests within that two hour limit, the failure to 
submit automatically constitutes a refusal to submit to the test or tests.

• If an individual refuses, they open their record to a twenty-year look back for prior 
convictions. See R.C. §4511.19(A)(2).

State v. Hoover (2009), 2009 Ohio 4993, recently upheld the constitutionality of 
R.C. §4511.19(A)(2). The Court held that the implied-consent statute is constitutional.

See also, State v. Starnes (1970), 21 Ohio St. 2d 38.
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Following the reasoning in Schmerber v. California (1966), 384 U.S. 757, the Court again 
held that, “[o]ne accused of intoxication has no constitutional right to refuse to take a 
reasonably reliable chemical test for intoxication.” See also, Westerville v. Cunningham 
(1968), 15 Ohio St. 2d 121. “Asking a driver to comply with conduct he has no right to 
refuse, and thereafter enhancing a later sentence upon conviction, does not violate the 
constitution.”

• Furthermore, in the following circumstances, if a person refuses a test or tests, the 
police may “employ whatever reasonable means are necessary to ensure that the 
person submits to a chemical test of the person’s whole blood or blood serum or 
plasma.” R.C. §4511.191(A)(5)(b). 

Specifications
Under R.C. §2941.1413, in order to obtain a mandatory additional prison term of one to 
five years under R.C. §2929.13(G)(2) for a felony OVI offense, in which the offender has five 
or more prior OVI convictions or equivalent offense convictions, the indictment, court or 
information shall state:

“SPECIFICATION (or) SPECIFICATION TO THE FIRST COUNT.
The Grand Jurors or (insert the person’s or the prosecuting 
attorney’s name when appropriate) further find and specify that 
(set forth that the offender, within twenty years of committing 
the offense, previously had been convicted of or pleaded guilty 
to five or more equivalent offenses).”

The individual must be found guilty of the specification in addition to the underlying of-
fense to receive the additional mandatory prison term.

Under R.C. §2941.1416, in order to obtain an additional mandatory definite jail term of up 
to six months in jail for a person who is convicted under R.C. §4511.19(B) and has five or 
more prior OVI convictions or equivalent offense convictions, the information or complaint 
must state:

 “SPECIFICATION.
The Grand Jurors or (insert the person’s or the prosecuting 
attorney’s name when appropriate) further find and specify that 
(set forth that the offender, within twenty years of committing 
the offense, previously had been convicted of or pleaded guilty 
to five or more equivalent offenses).”

The individual must be found guilty of the specification in addition to the underlying of-
fense to receive the additional mandatory jail term.

CHARGInG InSTRUMEnT/COMPLAInT 

Prior Refusals continued
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PRIOR COnVICTIOnS
If a prior conviction changes the degree of offense rather than merely enhancing its penalty, 
the prior conviction is an essential element of the crime and must be proven beyond a reason-
able doubt by the State. State v. Allen (1987), 29 Ohio St. 3d 53, and State v. Miller (5th Dist. 
2012), 2012-Ohio-6147.

In misdemeanor OVI cases, the existence of a prior conviction is not a factor to be proven at 
trial as it is prejudicial to the defendant. Allen at 55.

There are two ways for the State to prove a prior conviction:
1. “A certified copy of the entry of judgment in such prior conviction together with 

evidence sufficient to identify the defendant named in the entry as the offender in 
the case at bar;” 

OR
2. A certified copy of the registrar of motor vehicles record that “shows the name, 

date of birth, and social security number of the accused.”

• This is “prima-facie evidence of the identity of the accused and prima-facie evidence of 
all prior convictions shown on the record.” R.C. §2945.75 (B).

• In general, a past conviction can not be attacked in a subsequent case. However, there 
is a limited right to collaterally attack a conviction when the state proposes to use the 
past conviction to enhance the penalty of a later criminal offense.

A conviction obtained against a defendant who is without counsel, or its corollary, an un-
counseled conviction obtained without a valid waiver of the right to counsel, which resulted 
in confinement, has been recognized as constitutionally infirm. State v. Brooke (2007), 113 
Ohio St. 3d 199.

“Where questions arise concerning a prior conviction, a reviewing court must presume all 
underlying proceedings were conducted in accordance with the rules of law and a defen-
dant must introduce evidence to the contrary in order to establish a prima-facie showing of 
constitutional infirmity.” State v. Brandon (1989) 45 Ohio St. 3d 85, syllabus.

“[A] defendant cannot establish a prima facie showing as to “un-counseled” merely by 
establishing that he or she had been convicted without representation.” State v. Thompson 
(2009), 121 Ohio St. 3d 250, 252.

Nor does a “bald allegation of constitutional infirmity” establish prima facie evidence. 
Thompson at 253.
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Procedure
• The State submits proper proof of a prior conviction under R.C. §2945.75.

 ÌThe court then proceeds as if the conviction was constitutional. 
• The Defendant then has the burden to show prima-facie evidence to the contrary, showing a 

constitutional infirmity.
 ÌDefendant was not represented by counsel, OR
 ÌDefendant did not validly waive the right to counsel, AND the conviction resulted in 
confinement.

• Once proven by the Defense, the burden shifts to the State to show that the right to counsel 
was properly waived. See Thompson, at syllabus.

A prior Physical Control under R.C. §4511.194 conviction can not be used to enhance. For an 
analysis of why physical control does not work as an enhanceable prior, see State v. Shultz 
(8th Dist. 2008), 2008-Ohio-4448.

Jury Instructions
Criminal Rule 30 requires a trial court to fully and completely give the jury all instructions that 
are relevant and necessary for the jury to weigh the evidence and discharge its duty as a fact-
finder. State v. Comen (1990), 50 Ohio St. 3d 206.

Pursuant to Criminal Rule 30, a party may request specific instructions. The requested specific 
instructions must be a correct statement of the law and applicable to the facts of the case. 
Murphy v. Carrollton Mfg. Co. (1991), 61 Ohio St. 3d 585.

The decision of which jury instructions are to be used is left to the sound discretion of the trial 
court. State v. Guster (1981), 66 Ohio St. 2d 266. Discretion is determined upon whether rea-
sonable minds can properly reach the conclusion sought by the instruction. See Murphy.

A jury can consider a refusal as evidence that the defendant believed he or she was under the 
influence of alcohol and allows evidence of a refusal to be considered with all other facts and 
circumstances in deciding whether the defendant was under the influence. 4 OJI (2005) 711. 
See City of Maumee v. Anistik (1994), 69 Ohio St. 3d 339.

PRIOR COnVICTIOnS
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SEnTEnCInG
Misdemeanors in General
Purposes of Misdemeanor Sentencing (R.C. §2929.21):

• Protect the public from future crime by the offender, and
• Punish the offender.

Factors to consider in Misdemeanor Sentencing:
• Impact on the victim. 
• Need for changing the offender’s behavior, rehabilitating the offender, and making 

restitution to the victim and/or public. 
• Nature and circumstances of the offense.
• History of persistent criminal activity.
• Substantial risk to commit another offense based on offender’s character and 

condition.
• Substantial risk that offender will be a danger to others based on history, character and 

condition.
• Offender’s conduct characterized by a pattern of repetitive, compulsive, or aggressive 

behavior with heedless indifference to the consequences.
• Whether the victim’s youth, age, disability, or other factor made the victim particularly 

vulnerable to the offense or made the impact of the offense more serious.
• Likelihood to commit future crimes in general.
• Any other factors that are relevant to achieving the purposes and principles of 

misdemeanor sentencing.
• Any relevant oral or written statement made by the victim, the defendant, the defense 

attorney, or the prosecuting authority regarding sentencing for a misdemeanor. See 
R.C. §2929.21, §2929.22.

Felonies in General
Purposes of Felony Sentencing (R.C. §2929.11):

• Protect the public from future crime by the offender, and
• Punish the offender.

Factors to consider in Felony Sentencing:
• Need for incapacitating the offender.
• Deterring the offender and others from future crime.
• Rehabilitating the offender.
• Making restitution to the victim and/or public.
• The physical or mental injury suffered by the victim of the offense due to the conduct of 

the offender was exacerbated because of the physical or mental condition or age of the 
victim.

• The victim of the offense suffered serious physical, psychological, or economic harm as 
a result of the offense.

• The offender held a public office or position of trust in the community, and the offense 
related to that office or position.

• The offender’s occupation, elected office, or profession obliged the offender to prevent 
the offense or bring others committing it to justice.
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• The offender’s professional reputation or occupation, elected office, or profession was 
used to facilitate the offense or is likely to influence the future conduct of others.

• The offender’s relationship with the victim facilitated the offense.
• The offender committed the offense for hire or as a part of an organized criminal 

activity.
• In committing the offense, the offender was motivated by prejudice based on race, 

ethnic background, gender, sexual orientation, or religion.
• Any other relevant factors, as indicating that the offender’s conduct is more serious 

than conduct normally constituting the offense.
• Any other relevant factors, as indicating that the offender’s conduct is less serious than 

conduct normally constituting the offense:

• The victim induced or facilitated the offense.

• In committing the offense, the offender acted under strong provocation.

• In committing the offense, the offender did not cause or expect to cause physical harm 
to any person or property.

• There are substantial grounds to mitigate the offender’s conduct, although the grounds 
are not enough to constitute a defense.

• Any other relevant factors indicating that the offender is likely to commit future crimes:

• The offender was under release from confinement or under post-release control or 
unfavorably terminated from post-release control.

• Previously adjudicated a delinquent child.

• Offender has not been rehabilitated to a satisfactory degree or the offender has not 
responded favorably to sanctions previously imposed for criminal convictions.

• The offender has demonstrated a pattern of drug or alcohol abuse that is related to the 
offense, and the offender refuses to acknowledge that the offender has demonstrated 
that pattern, or the offender refuses treatment for the drug or alcohol abuse.

• The offender shows no genuine remorse for the offense.

• Any other relevant factors indicating that the offender is not likely to commit future 
crimes:

• Prior to committing the offense, the offender had not been adjudicated a delinquent 
child.

• Prior to committing the offense, the offender had not been convicted of or pleaded 
guilty to a criminal offense.

• Prior to committing the offense, the offender had led a law-abiding life for a significant 
number of years.

• The offense was committed under circumstances not likely to recur.

• The offender shows genuine remorse for the offense.

note: For further information regarding sentencing, see R.C. §2929.11 and §2929.12 and 
Appendix F: Ohio’s Impaired Driving Laws and Driving Under Suspension Charts.

SEnTEnCInG
Felonies in General continued
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DISPOSITIOn OF OVI CHARGE
If the offender pleads “guilty” or “no contest” to the OVI charge at the initial appearance 
or at anytime after the initial appearance, and is convicted of the violation, the court shall 
impose sentence as provided by law.

• The court shall order the immobilization of the vehicle, if the offender is the owner, and 
the impoundment of the license plates pursuant to R.C. §§4503.233 and 4511.19 or 
4511.193.

• Or, the court may order criminal forfeiture of the vehicle pursuant to R.C. §§ 4503.234 
and 4511.19 or 4511.193.

• In either case, the vehicle and its license plates shall not be returned to the vehicle 
owner. R.C. §4511.195(C)(2)(a).

If the offender is found not guilty, or the charge is dismissed for any reason, the court shall 
order that the vehicle and license plates be immediately released to the offender.

 ÌThe offender may be charged costs and expenses incurred in the removal and storage 
of the immobilized vehicle. R.C. §4511.195.

If impoundment is not authorized under this section, the vehicle and plates shall be im-
mediately released to the offender, or the vehicle owner if other than the offender, and the 
state or political subdivision of the arresting law enforcement agency shall pay all expens-
es and charges incurred for the removal and storage of the vehicle. R.C. §4511.195(D)(4).
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IMMOBILIzATIOn AnD CRIMInAL FORFEITURE OF VEHICLE

• If the offender is convicted of OVI, the court shall impose sentence as provided by law, 
and shall order the immobilization of the vehicle the offender was operating at the time 
of the offense, if registered to the offender, and impoundment of the license plates 
under R.C. §§4503.233 and 4511.19 or 4511.193, or shall order the criminal forfeiture 
of the vehicle if registered to the offender under R.C. §§4503.234 and 4511.19 or 
R.C. §§4511.193 and 4511.195(C) and (D).

• Immobilization or forfeiture of an OVI offender’s vehicle, and the impoundment of 
the license plates, comes into play only after the offender’s first OVI conviction. 
R.C. §4511.19(G)(1)(b), (c), (d), and (e), and R.C. §4503.233.

TABLE 9: Forfeiture, Immobilization, or Impoundment

F o r F e I t u r e ,  I M M o b I L I Z A t I o N ,  o r  I M P o u N D M e N t

OVI OFFEnSE
EVEnTS1 SUSPEnSIOn

L I M I T E D
DRIVInG 

PRIVILEGES
VEHICLE 2 LICEnSE PLATES 

IMPOUnDMEnT

2
within 6 years

Class 4 suspension 
1 - 5 years

PERMITTED
MANDATORY

90 days 
Immobilization

MANDATORY
90 days

3 
within 6 years

Class 3 suspension
2 - 10 years

PERMITTED
MANDATORY

Criminal Forfeiture

4 or more, 
within 6 years OR
6 within 20 years

Class 2 suspension
3 years to Life

PERMITTED
MANDATORY

Criminal Forfeiture

Prior Felony
Conviction

Class 2 suspension
3 years to Life

PERMITTED
MANDATORY

Criminal Forfeiture

note 1: In all cases the offender must pay a $100 immobilization fee. 
See R.C. §4503.233(B).

note 2: Applies only if the vehicle is registered to the offender and the vehicle is involved in the 
offense.
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• In any of the situations set forth in the above chart, if title to the motor vehicle that 
is subject to an order of criminal forfeiture under R.C. §4511.19(G)(1)(c), (d), or (e), 
and R.C. §4503.234(B)(2) or (3), is assigned or transferred, the court, in addition to 
any other penalty, may fine the offender the value of the vehicle as determined by 
publications of the National Auto Dealers Association. R.C. §4511.195(G)(6).

• The immobilization order from the court shall indicate the following:
 Ì The date on which it is issued;
 Ì The make, model, and year of the vehicle that is the subject of the order;
 Ì The period of immobilization;
 Ì The place where the immobilization shall be carried out, which shall be either:

 � A commercially operated private storage lot;
 � A place owned by a law enforcement or other government agency; or
 � A place to which one of the following applies:

 - The place is leased by or otherwise under the control of a law enforcement 
or other government agency;

 - The place is owned by the offender, the offender’s spouse, or a parent or 
child of the offender;

 - The place is owned by a private person or entity, and prior to the issuance of 
the order, the private person or entity that owns the place, or the authorized 
agent of the person or entity, has given express written consent for the im-
mobilization to be carried out; or

 - The place is a public street or highway on which the vehicle is parked in ac-
cordance with law.

 Ì The person or agency designated to execute the order, which shall be either the law 
enforcement agency that employs the officer who seized the vehicle, a bailiff of the 
court, another person the court deems appropriate, or the law enforcement agency 
with jurisdiction over the place of residence of the vehicle owner; and 

 Ì That neither the registrar nor a deputy registrar will be permitted to accept an ap-
plication for the license plate registration of any motor vehicle in the name of the 
vehicle owner until the immobilization fee is paid.

• The immobilization period begins on the day on which the vehicle is immobilized. If the 
vehicle was seized pursuant to R.C. §4510.41 or §4511.195, the time between the 
seizure and the beginning of the period shall be credited against the immobilization 
period. R.C. §4503.233(D)(1).

• The person or agency designated to immobilize the vehicle shall seize or retain that 
vehicle’s license plates and forward them to the bureau of motor vehicles. The registrar 
shall destroy the license plates. 

• At the end of the period, and upon payment of the fee, the registrar shall authorize 
the release of the vehicle and authorize the issuance of new license plates and a new 
certificate of registration, if necessary. The offender shall be required to pay the same 
fee required for the replacement of lost, mutilated, or destroyed plates and certificates 
of registration. R.C. §4503.233(C).

IMMOBILIzATIOn AnD CRIMInAL FORFEITURE OF VEHICLE
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IMMOBILIzATIOn AnD CRIMInAL FORFEITURE OF VEHICLE

• If the vehicle subject to the immobilization order is found being operated on any street 
or highway during the immobilization period, the vehicle shall be seized, removed 
from the street, and criminally forfeited and disposed of pursuant to R.C. §4503.234. 
However, no vehicle forfeited shall be considered contraband under R.C. Chapter 2981.

• If the vehicle is not claimed within seven days after the end of the immobilization 
period, or if the offender has not paid the fee, the person or agency that immobilized 
the vehicle shall send a written notice to the offender at his/her last known address 
advising that the immobilization period has ended, that the offender has twenty days 
to pay the fee and obtain the vehicle, and that is the offender does not pay the fee and 
obtain the vehicle, it will be forfeited under R.C. §4503.234 to the entity entitled to the 
fee. R.C. §4503.234(D)(3).

• An offender may not sell the immobilized vehicle without prior court approval. If the 
court is satisfied that the sale will be in good faith, and is not an attempt to circumvent 
the immobilization order, it may certify its consent to the offender and the registrar. 
R.C. §4503.233(D)(4).

• If the title to the immobilized vehicle is assigned or transferred without court approval 
between the time of arrest and the time of actual immobilization of the vehicle, the 
court shall order that for a period of two years neither the registrar nor any deputy 
registrar accept an application for the registration of any motor vehicle in the offender’s 
name. R.C. §4503.233(D)(5).

• If the court finds, after a hearing with notice to all interested parties, in conjunction with 
R.C. §4503.233(E)(3), that the offender does not intend to seek release of the vehicle, 
or is unable or unwilling to pay the expenses and charges incurred in the removal 
and storage of the subject vehicle, the court may order that the title to the vehicle be 
transferred in the following order of priority:
ÌÌ Into the name of the entity entitled to the immobilization fee:

 - If title is transferred to the entity entitled to the immobilization fee, that entity 
shall pay all liens on the vehicle;

ÌÌ Into the name of a lien holder:
 - If title is transferred to a lien holder, the lien holder shall pay all expenses and 
charges incurred in the vehicle’s removal and storage; or

ÌÌ Into the name of the owner of the storage facility. R.C. §4503.233(E)(1).
• Whoever receives title may keep or dispose of the vehicle in any legal manner. In no 

case, however, shall the person or entity transfer the vehicle to the person who is the 
immediate previous owner. R.C. §4503.233(E)(1).

• If the owner assigns the vehicle to a salvage dealer or scrap metal processing facility, 
the person or entity shall send he assigned certificate of title to the clerk of court of 
common pleas of the county in which the salvage dealer or scrap facility is located. The 
person or entity shall mark the face of the title with the words “FOR DESTRUCTIOn” 
and shall deliver a copy to the salvage dealer or scrap facility for its records. 
R.C. §4503.233(E)(1).

• The court shall order removal of the license plates from the vehicle and cause them 
to be sent to the registrar. No further proceedings shall take place pursuant to 
R.C. §4503.233(E), except the offender remains liable for the immobilization fee. 
R.C. §4503.233(E)(2).
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WAIVER OF VEHICLE IMMOBILIzATIOn ORDER

• Pursuant to R.C. §4503.235(A), the court may determine not to order immobilization 
of a vehicle as required by R.C. §§4511.19(G) or 4511.193(B), if both of the following 
apply:
ÌÌPrior to the issuance of the order, a family or household member of the offender 
files a motion identifying the vehicle and requesting that the order not be issued on 
the ground that the family or household member is completely dependent on the 
vehicle for necessities of life and that immobilization would be an undue hardship 
to the family or household member; and
ÌÌThe court determines that the family or household member is completely depen-
dent on the vehicle for the necessities of life and that the immobilization of the 
vehicle would be an undue hardship on the family or household member.

• “Family or household member” as used in this section has the same meaning as 
in R.C. §2919.25, except the person must currently be residing with the offender. 
R.C. §4503.235(F).

• The immobilization waiver order shall specify the time period for which it is effective, 
which is for the same period of time for which the immobilization of the vehicle 
otherwise would have been required under R.C. §§4511.19(G) or 4511.193(B). A 
copy of the order shall be provided to the offender, the family or household member, 
and entered into the court’s record. The court shall impose a waiver fee of $50, and 
shall determine whether the offender or family or household member pays the fee. 
R.C. §4503.235(B).

• The order shall identify the family or household member who requested the order and 
the vehicle to which it applies, the family or household members who are permitted 
to operate the vehicle, and shall identify the offender and specify that he/she is not 
permitted to operate the vehicle.

• The family or household member is required to display restricted plates on the vehicle 
under R.C. §4503.231 for the entire period for which the vehicle would have been 
immobilized. R.C. §4503.235(C).

• A family or household member so permitted shall not allow the offender to operate 
the vehicle subject to the waiver order. If the family or household member allows the 
offender to operate the vehicle, both of the following apply:
ÌÌThe court shall terminate the order, and shall issue an immobilization order in ac-
cordance with R.C. §4503.233, and the order shall be in effect for the remaining 
period of time for which the order otherwise would have been in effect; and 
ÌÌThe conduct of the family or household member is in violation of R.C. §4511.203.

• Further, the conduct of the offender in operating the vehicle constitutes a 1st degree 
misdemeanor in violation of R.C. §4503.235(E).
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JUDICIAL LICEnSE SUSPEnSIOnS and POST TRIAL DRIVInG PRIVILEGES

• Upon conviction of an OVI or OVUAC and the imposition of a court ordered suspension, 
the ALS suspension or pre-adjudication suspension is terminated and the court 
suspension begins. R.C. §4510.13(A)(2) lists the portions of the judicial suspension that 
the court is prohibited from suspending.
ÌÌHowever, the total time of the court imposed suspension shall be credited by the 
amount of time the offender was under an ALS suspension or pre-adjudication 
suspension. 

• If an offender’s driving privileges are suspended pursuant to R.C. §4511.19(G), and if 
R.C. §4510.13 permits limited driving privileges, the court may grant privileges only 
after a definite period of suspension has occurred as provided in R.C. §4510.13(A)(2).
ÌÌAs a condition of limited driving privileges, the offender must display re-
stricted license plates on all vehicles operated by the offender as required by 
R.C. §4503.231(B). R.C. §§4511.19(G)(4), 4510.13(A)(2), and 4503.231(A).

• The only exception is when the OVI offender is operating a motor vehicle in the course 
and scope of the person’s employment. In such case, the offender may operate that 
vehicle without displaying the restricted license plates. 
ÌÌHowever, the offender must notify his/her employer that the offender has limited 
driving privileges and must use restricted plates, and the offender must have proof 
of the employer’s notification in his/her possession while operating the employer’s 
vehicle for normal business duties. R.C. §4503.231(B).

• A motor vehicle owned by a business that is partly or entirely owned or controlled by 
the OVI offender who has been granted limited driving privileges, is not a motor vehicle 
owned by an employer for purposes of this section. R.C. §4503.231(B).

• Physical control convictions are not addressed in R.C. §4510.13 and driving privileges 
associated with a suspension that may be imposed are governed by R.C. §4510.021.

REInSTATEMEnT

R.C. §4511.191(F) sets forth the reinstatement requirements for the following offenses:
• Suspensions for refusing a chemical test or a positive chemical test imposed under 

R.C. §4511.191;
• Suspensions imposed for a conviction of an OVI or equivalent offense under 

R.C. §4511.19(A) or an equivalent municipal ordinance;
• Suspensions imposed for a conviction of physical control under R.C. §4511.194 or 

substantially equivalent municipal ordinance;
• Pre-trial suspensions imposed under R.C. §4511.196;
• Suspensions imposed for conviction of a municipal ordinance that is substantially 

equivalent to a violation of R.C. §§2903.06, 2907.24 or a municipal OVI ordinance 
under R.C. §4510.07.

R.C. §4511.191 Reinstatement Requirements
• Proof of financial responsibility, and 
• Payment of a $475 reinstatement fee. 

If an offender is convicted of, or suspended for more than one of the above listed 
offenses, and the suspension arises from a single incident or set of facts that offender 
only has to pay one reinstatement fee of $475. R.C. §4511.191(F)(3).  
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REInSTATEMEnT
Payment Plans

• The purpose of a reinstatement fee is to compensate the BMV for suspensions, 
cancellations, or disqualifications of a person’s driving privileges, and the administration 
of educational and public safety programs. R.C. §4510.10(B). 

• The courts have the authority to establish a payment plan, but the reinstatement fee 
itself cannot be reduced or waived. R.C. §4510.10(D)(1) and (2).
ÌÌA reasonable repayment plan can be established by the court upon a petition from 
the offender, but the fee established cannot be less than $50 a month. This allows 
the offender to operate a motor vehicle while following the payment plan, up until 
the established date where all reinstatement fees must be paid in full. The offender 
may request a payment extension of not more than 180 days.
ÌÌThroughout the course of the repayment plan, the court may grant privileges solely 
for the purposes of permitting the offender occupational or family necessity privi-
leges in order to enable the offender to reasonably acquire the delinquent reinstate-
ment fees due and owing.

Distribution of the Reinstatement Fee 
Statewide Treatment and Prevention fund $112.50

Reparations fund $75.00

Indigent Drivers Alcohol Treatment fund $37.50

Ohio Rehabilitation Services Commission $75.00

State Treasury $75.00

State BMV fund  $30.00

Trauma and EMS Grants fund $20.00

Indigent Drivers Interlock and Alcohol Monitoring fund (IDAM), $50.00 
distributed to the county funds in accordance with R.C. §4511.191(H).

Operating a Vehicle After Underage Consumption (OVUAC) 
Additional Reinstatement Requirement: Driver Instruction

• In addition to the above reinstatement requirements, an offender convicted of OVUAC 
is required to complete a course of remedial driving instruction before having driving 
privileges reinstated.

• The course must be one approved by the director of the Department of Public Safety.

SEALInG
An OVI conviction cannot be expunged. See R.C. §2953.36(B).
An OVI conviction also acts as a bar to expungement of other offenses. State v. Sandlin 
(1999), 86 Ohio St. 3d 165, 168.
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MISCELLANEOUS ISSUES
OHIO’S HABITUAL OVI/OMWI OFFEnDERS REGISTRy

• Established in R.C. §5502.10, the Registry is a public record and can be found online 
through the Ohio Department of Public Safety’s (DPS) website at https://ext.dps.state.
oh.us/omvi/.

• The Registry applies to offenders who, on or after 9/30/08, are convicted of their 5th or 
subsequent OVI/OMWI, or equivalent offense, violation within 20 years.

• Although offenses occurring prior to 9/30/08 are counted toward the 5th or subsequent 
OVI/OMWI violation, the Registry is not retroactive; those convicted of 5 or more before 
9/30/08, are not included.

• Only a 5th or subsequent conviction after 9/30/08 triggers placement on the Registry.
• Courts are required to look back 20 years from the date of conviction to determine how 

many prior OVI/OMWI offenses the offender has on his or her record.
• The courts are responsible for determining whether a person must be placed on the 

Registry and providing the necessary information to DPS within 30 days of conviction.
See Appendix I.

DPS is responsible for maintaining the Registry and making it available via an internet 
database searchable by the offender's name, by county, and by zip code. The following 
information about a habitual offender can be found by accessing the database: 

ÌÌThe offender’s name and date of birth;
ÌÌThe offender’s residence address, including, but not limited to, the street address, 
municipal corporation or township, county, and zip code; 
ÌÌThe number of OVI/OMWI and equivalent offense convictions within the preceding 
twenty years (20 year look back requirement) and the date of each conviction.

• The term, "equivalent offense," has the same meaning as “equivalent offense" in 
R.C. §4511.181.

• The term, "OVI/OMWI offense," includes convictions of physical control 
(R.C. §4511.194) and watercraft OVIs (R.C. §1547.11).

See Appendices G and H.

TEMPORARy AnD PERMAnEnT ID CARDS
• A Temporary ID may be issued to any person, who is a resident or temporary resident of 

this state, and whose Ohio driver’s or commercial driver’s license has been suspended 
or canceled.

• A Permanent ID may be issued to any person who is a resident or a temporary resident 
of this state and, except as otherwise provided in this section, is not licensed as an 
operator of a motor vehicle in this state or another jurisdiction.

• The BMV will not issue a Temporary ID to any person whose driving record does not 
reflect a current suspension or cancellation.

• It is imperative that an individual applying for a Temporary ID confirm that he or she is 
currently suspended before applying.

• If a suspension is not reflected in the BMV systems, the BMV will cancel a person's 
license and issue a Permanent ID.

• The result is that a person will be required to re-take both the knowledge and physical 
driver exam before a license can be reinstated after the suspension has been posted by 
the BMV and served.
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MISCELLANEOUS ISSUES
LInkS
OHIO DEPARTMEnT OF PUBLIC SAFETy

Ohio’s Habitual OVI/OMWI Offenders Registry
https://ext.dps.state.oh.us/omvi/

nATIOnAL DISTRICT ATTORnEyS ASSOCIATIOn
Traffic Law Publications
http://www.ndaa.org/publications.html

nATIOnAL HIGHWAy TRAFFIC SAFETy ADMInISTRATIOn
The Visual Detection of DWI Motorists 
http://www.nhtsa.dot.gov/people/injury/alcohol/dwi/dwihtml/

The Detection of DWI Motorcyclists
http://www.nhtsa.gov/people/injury/pedbimot/motorcycle/610DWIMotorcyWeb/pages/
DetectionGuide.htm

Development of a Standardized Field Sobriety Test 
http://www.nhtsa.gov/people/injury/alcohol/SFST/

OHIO ADMInISTRATIVE AnD REVISED CODES
http://codes.ohio.gov/
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APPEnDIx A. SFST - Instructions and Safety Tips
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APPEnDIx A. SFST - Instructions and Safety Tips
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